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DETAILED ACTION 
Claim Objections 

1 . Claims 2, 9, 12, 13 and 15 are objected to because of the following informalities: 

Claims 2, 12, 13 and 15: In each of these claims the applicant has stated a limitation of "a leading 
edge" and/or "the leading edge." However, an edge is generally an intersection of two surfaces 
which does not appear to be appropriate based on the drawings. It appears to the examiner that a 
leading surface faces the oncoming traffic. Please review and correct accordingly if deemed 
appropriate. 

Claim 9: 

(a) "said further beam" should be -said second beam- in order to properly refer 
to its antecedent. 

(b) "said gantry beam" should be -said second beam- in order to properly refer 
to its antecedent. 

Claim 13: "blade-like members" spanning lines 2-3 is confusing because it is not clear as to what 
feature or characteristic of a member would be considered as blade-like. 

Claim Rejections - 35 USC § J 03 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
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as set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

This application currently names joint inventors. In considering patentability of the claims under 
35 U.S.C. 103(a), the examiner presumes that the subject matter of the various claims was 
commonly owned at the time any inventions covered therein were made absent any evidence to 
the contrary. 1 Applicant is advised of the obligation under 37 CFR 1 .56 to point out the inventor 
and invention dates of each claim that was not commonly owned at the time a later invention was 
made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) and potential 35 
U.S.C. 102(f) or (g) prior art under 35 U.S.C. 103(a). 

3. Claims 1-4 and 7-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over US 
726,348 to Richardson in view of US 5,474,016 to Haney. 

Richardson discloses an over-height barrier, said barrier having a series of over-height 
engaging members (pencils, rods or bars b) mounted in closely-spaced relationship on a 
supporting beam (wire or rod 2 of figure 3) mounted above a railroad right of way such that each 
member hangs beneath the supporting beam for possible engagement, each member being 
pivotally mounted to the supporting beam at an upper end portion thereof such that each member 
can pivot about the axis of the supporting beam independently of the other members when struck 
by an over-height object, and a second beam (c) spaced from the supporting beam to be engaged 
by said members pivoting about the supporting beam when struck by an over-height object and 
to thereby cause the members to pivot in a return direction (figure 3 and the associated text), 
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the supporting beam is of circular cross section to provide a direct pivotal mounting for 
each blade (as shown in figures 2 and 3). 

Furthermore Richardson discloses a gantry (figure 1) and a single pole mount (figure 2) 
with arm (10) wherein the barrier is mounted by chains beneath the gantry rod (bar, wire or rod 
a) or beneath the arm (arm or rod 1 0). 



Richardson does not disclose 

the supporting beam being mounted above a roadway, the over-height barrier being for 
vehicle height and wherein engagement of said members generates a warning noise, 

wherein each of the engaging members is in the form of a blade with substantially flat 
parallel sides and having a leading edge facing the oncoming traffic, each blade is of 
downwardly tapering profile when viewed from the side, 

the second beam against which the members impact comprises a gantry beam from which 
the supporting beam is rigidly mounted so that the supporting beam lies beneath the gantry beam, 
wherein the gantry beam is a tube of circular cross-section so that when impacted by the pivoting 
members the gantry beam will generate a loud resonant noise, 

said further beam is a tube of circular cross-section so that when impacted by the pivoting 
members, the gantry beam will generate a loud resonant noise. 

Haney discloses an over-height vehicle barrier mounted above a roadway and that 
generates a load audible report upon striking that can be heard by the driver. Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of the invention to modify the 
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device, taught by Richardson, to be mounted above roadways and to modify the height engaging 
members to generate a warning noise, as taught by Haney, in order to increase the uses for the 
barrier and its marketability. 

Haney further discloses that the support beam (60 in figures 4A-4B) is directly mounted 
to the second beam or gantry (42 and 44) and that these beams are of a size for roadway use and 
for supporting the over-height barrier, and that these beams are tubes of circular cross-section. 
Therefore, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the gantry and over-height barrier, taught by Richardson, to be of a large 
tubular design for roadway mounting and to attach the support rod directly to the second beam or 
gantry, as suggested by the design of Haney, in order to properly support the device on roadways 
and in high winds, and in order to provide a more secure mounting of the barrier, Le, by 
eliminating the chains 4, the mounting hardware and the special shaped bar c. 

With respect to gantry beam and the second beam generating a loud noise upon impact by 
the pivoting member: This limitation would be inherent in the design when the gantry, taught by 
Richardson, is modify with the large hollow beam construction and direct support structure as 
suggested by Haney. 

With respect to each of the engaging members is in the form of a blade with substantially 
flat parallel sides and having a leading edge facing the oncoming traffic, and each blade is of 
downwardly tapering profile when viewed from the side: These limitations, absent any 
criticality, is only considered to be an obvious modification of a shape of the engaging members 
because the courts have held that a change in shape or configuration, without any criticality, is 
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within the level of skill in the art as the particular shape claimed by Applicant is nothing more 
than one of numerous shapes that a person having ordinary skill in the art will find obvious to 
provide. In re Dai lev , 149 USPQ 47 (CCPA 1976). In this case to provide a flat front striking 
surface that will be less likely to damage the vehicle upon impact and to provide the taper to 
reduce the weight which would also lessen the possible damage to the vehicle. 

4. Claims 10 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Richardson and Haney as applied to claims 1-4 and 7-9 above, and further in view of US 
1,360,992 to Strimple. 

Richardson and Haney together teach all that is claimed as discussed in the above 
rejections of claims 1-4 and 7-9 except for each member being mounted by an upper end portion 
by a rotary bearing arrangement. 

Strimple discloses a barrier employing a rotary bearing type arrangement (21) spaced 
apart by spacers (22). Therefore, it would have been obvious to one of ordinary skill in the art at 
the time of the invention to replace the eye (g) and rings (h), taught by Richardson, with a rotary 
bearing arrangement, as taught by Strimple, in order to provide a better control on the location, 
spacing and movement of the engagement members via elimination of side sway when impacted 
or side sway due to wind, etc. 
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5. Claims 5, 6, 13 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Richardson and Haney as applied to claims 1-4 and 7-9 above, and further in view of US 
2002/0178994 to Marin. 

Richardson and Haney together teach all that is claimed as discussed in the above 
rejections of claims 1-4 and 7-9 except for the blades are each of a semi-rigid structure capable 
of deforming upon impact to absorb energy, the blades are composed principally of 
polyurethane, and each said member being composed of a material which is resiliently 
deformable when struck to absorb energy upon impact. 

Marin discloses a device designed to be struck by vehicles, that absorbs energy and then 
resiliently returns back to its form after the impact, and that is principally of polyurethane in 
order to prevent breakage when impacted [see paragraphs 0006 and 0007], Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of the invention to modify each 
of the engaging members, taught by Richardson, to be of a semi-rigid structure capable of 
deforming upon impact to absorb energy, to be of principally of polyurethane, and to be of a 
material which is resiliently deformable when struck to absorb energy upon impact, as suggested 
by the device of Marin, in order to prevent damage to both the engaging members and the 
vehicle upon impact, as taught by Marin, and to reduce maintenance costs for repair. 

6. Claims 1 1 and 15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Richardson and Haney as applied to claims 1-4 and 7-9 above, and further in view of US 
1,360,992 to Strimple and US 2002/0178994 to Marin. 
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Richardson and Haney together teach all that is claimed as discussed in the above 
rejections of claims 1-4 and 7-9 except for each member being mounted by an upper end portion 
by a rotary bearing arrangement and each said member being composed of a material which is 
resiliently deformable when struck to absorb energy upon impact. 

Strimple discloses a barrier employing a rotary bearing type arrangement (21) spaced 
apart by spacers (22). Therefore, it would have been obvious to one of ordinary skill in the art at 
the time of the invention to replace the eye (g) and rings (h), taught by Richardson, with a rotary 
bearing arrangement, as taught by Strimple, in order to provide a better control on the location, 
spacing and movement of the engagement members via elimination of side sway when impacted 
or side sway due to wind, etc. 

Marin discloses a device designed to be struck by vehicles, that absorbs energy and then 
resiliently returns back to its form after the impact, and that is principally of polyurethane in 
order to prevent breakage when impacted [see paragraphs 0006 and 0007]. Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of the invention to modify each 
of the engaging members, taught by Richardson, to be of a material which is resiliently 
deformable when struck to absorb energy upon impact, as suggested by the device of Marin, in 
order to prevent damage to both the engaging members and the vehicle upon impact, as taught by 
Marin, and to reduce maintenance costs for repair. 



Conclusion 
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7. The prior art made of record and not relied upon is considered pertinent to Applicant's 
disclosure. The prior art cited in PTO-892 and not mentioned above disclose related barriers, 
components or materials. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to R. Alexander Smith whose telephone number is 571-272-2251 . 
The examiner can normally be reached on Monday through Friday from 9:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Diego F. Gutierrez can be reached on 571-272-2245. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300, 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




R. Alexander Smith 
Primary Examiner 

RAS Technology Center 2800 

April 30, 2007 



